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MONDAY, DECEMBER 20, 2004

H026945 PEOPLE v. MOUSA

The judgnent is affirnmed. (not published)
(Elia, J.; We concur: Rushing, P.J., Preno, J.)
Fil ed Decenber 20, 2004

H026270 PEOPLE v. SHEPHERD
By the Court:

On the court's own motion, the submission order in the
above-entitled matter dated , is hereby vacated for the purposes
of supplemental briefing pursuant to Blakely v. Washington (No.
02-1632. June 24, 2004) 542 U.s.  ; 124 s. Ct. 2531; 159
L.Ed.2d 403; 2004 WL 1402697; 2004 DJDAR 7581. The cause will be
resubmitted upon completion of supplemental briefing.

Dat ed: Decenber 20, 2004 Rushing, P.J.

H026885 PEOPLE v. HARLESS
The judgnent is affirnmed. (published)
(Bamat t r e- Manouki an, Acting P.J.; W concur: Mhara, J., MAdans,
J.)
Fi |l ed Decenber 20, 2004

TUESDAY, DECEMBER 21, 2004

H027135 CITY OF WATSONVI LLE v. CALI FORNI A STATE DEPARTMENT OF
HEALTH SERVI CES; CALI FORNI A DENTAL ASSCCI ATI ON, et al.; BULAICH
The order denying |l eave to intervene is affirned. (not

publ i shed)
(Premo, J.; W concur: Rushing, P.J., Mhara, J.)
Fil ed Decenber 21, 2004

H026852 PEOPLE v. HARRI SON

The judgnent is affirnmed. (not published)
(Bamat t r e- Manouki an, Acting P.J.; W concur: Mhara, J., MAdans,
J.)
Fil ed Decenber 21, 2004

H026805 PEOPLE v. VASQUEZ

The Novenber 12, 2003 order denying defendant's notion to
nodi fy probation or, alternatively, vacate judgnent is affirned.
(not published)
(Elia, J.; We concur: Rushing, P.J., Mhara, J.)
Fil ed Decenber 21, 2004
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Tuesday, Decenber 21, 2004 (continued)
H027116 GARDELLA v. ALEXANDER

The trial court acted well within its discretion in
di sm ssing the action because the parties’ 1998 judicially
supervi sed settlenent disposed of all issues in the case.
Accordingly, the order of dismssal is affirned. In addition, we

grant respondent’s separate notion for sanctions agai nst Stephen
Gardella for bringing and maintaining a frivol ous appeal.

St ephen Gardella is ordered to pay the sum $7,464.10 to the
Estate of Mary L. Gardella and the Mary L. Gardella Trust,
jointly, and the sum $5,000 to the clerk of this court, said
paynments to be made within 30 days after issuance of the
remttitur herein. (not published)

(wal sh, J.*; We concur: Preno, Acting P.J., Bamattre-Manouki an,
J.)

Fi |l ed Decenber 21, 2004

(*Judge of the Santa Clara County Superior Court assigned by the
Chi ef Justice pursuant to Article VI, Section 6 of the California
Constitution.)
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Tuesday, Decenber 21, 2004 (conti nued)

H025678 PEOPLE v. LAMMERS

We reverse the judgment for the limted purpose of
resentencing. The trial court erred, insofar as it (1) inposed a
t wo- year sentence enhancenment under section 12022.1 based upon
def endant’ s adm ssion of said enhancenent (w thout evidence that
such adm ssi on was based upon a know ng and vol untary wai ver of
defendant’s constitutional rights), (2) inposed an upper-term
sentence (in violation of Blakely) as to each of the counts for
whi ch defendant was convicted, (3) inposed concurrent sentences
with respect to counts 6 through 8, 10 through 13, and 15 w t hout
stayi ng such concurrent sentences pursuant to section 654, and
(4) inposed a $200 parol e revocation fine under section 1202. 45
ex post facto.
We remand for resentencing (1) with respect to each of the 12
counts for which defendant was convicted, consistent with this
opi nion and Bl akely; and (2) for determ nation of the truth of
t he enhancenent allegation under section 12022.1. After
resentencing, the new judgnent (in addition to the new sentence
i nposed on the 12 counts for which defendant was convicted and
any enhancenent properly inposed under section 12022.1), shal
(a) omt any reference to a parole revocation fine inposed under
section 1202.45, stricken by this court, and (b) reflect the fact
that the sentences as to counts 6 through 8, 10 through 13, and
15 running concurrent with the sentence inposed on counts 1
through 4, are stayed pursuant to section 654 as long as the
j udgnment of conviction on counts 1 through 4 remains in ful
force and effect. (not published)
(Prenmo, J.; W concur: Rushing, P.J., Elia, J.)
Fi |l ed Decenber 21, 2004

VEDNESDAY, DECEMBER 22, 2004

H026367 PECPLE v. MUNOQZ
The probation order is affirmed. (not published)
(M hara, J.; We concur: Bamattre-Manouki an, Acting P.J., MAdans,
J.)
Fi |l ed Decenber 22, 2004
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Wednesday, Decenber 22, 2004 (conti nued)

H026408 PEOPLE v. HERNANDEZ

The three 10-year gang enhancenents inposed under section
186. 22 are ordered stricken and the 15-year m ni num parol e
eligibility of section 186.22, subdivision (b)(5) is inposed for
each nmurder count. Additionally, the credit defendant received
must be corrected to reflect 343 days of actual credit and 343
days of total credit. The trial court is directed to anend the
abstract of judgnent accordingly and to forward a certified copy
of the anended abstract to the Departnment of Corrections. As
nmodi fied,the judgnment is affirmed. (not published)
(M hara, J.; We concur: Rushing, P.J., Preno, J.)
Fi |l ed Decenber 22, 2004

H026788 PEOPLE v. REDDS
The judgnent is affirmed. (not published)
(McAdans, J.; W concur: Elia, Acting P.J., Bamattre-Manouki an,
J.)
Fi |l ed Decenber 22, 2004

HO027042 I n re WEI DER on Habeas Cor pus
By the Court:

Upon the court's own notion, the subm ssion order in the
above-entitled matter filed COctober 5, 2004, is hereby vacated to
allow the court to consider additional authorities in this
matter. The matter will be deened submtted 30 days fromthe
date of this order.

Dat ed: Decenber 22, 2004 Rushi ng, P.J.

H026351 SALYER, as Trustee, etc., v. SALYER et al.

The order is reversed. Costs are awarded to appell ants.
(not published)
(Mhara, J.; | concur: MAdans, J., Dissenting opinion by
Bamat t r e- Manouki an, Acting P.J.)
Fi |l ed Decenber 22, 2004

H027454 PECPLE v. CORTEZ
The judgnent is affirmed. (not published)
(M hara, J.; We concur: Bamattre-Manouki an, Acting P.J., MAdans,
J.)
Fi |l ed Decenber 22, 2004
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THURSDAY, DECEMBER 23, 2004

H027351 PECPLE v. LEONEL M

The matter is remanded to the juvenile court with
instructions: (1) to exercise its discretion in determ ning
whet her the wobbl er offenses in counts 1-5 and 14 are felonies or
m sdeneanors; (2) to make the express declaration of that
determ nation required by section 702; (3) to recalculate the
maxi mum period of confinenent, if necessary, consistent with its
determ nation; (4) to recalculate the anmount of restitution
pursuant to section 730.6, if necessary, consistent with its
determ nation; and (5) to nodify probation conditions 8 and 9 to
i ncorporate an explicit know edge requirenent.
(not published)
(McAdans, J.; W concur: Bamattre-Mnoukian, Acting P.J., Mhara,
J.)
Fi |l ed Decenber 23, 2004
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